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AUTHORITY FOR ADVANCE RULING - MADHYA PRADESH
Goods and Service Tax
(Vo THE COMMISSIONER, COMMERCIAL TAX,
MOTI BUNGALOW,
MAHATMA GANDHI MARG, INDORE (M.P.) - 452007

e-mail :parg mplaxomp.gov.an  Phone : 0731- 2437315 fax. no. : 0731-2536229

PROCEEDINGS OF THE AUTHORITY FOR ADVANCE RULING

LS 98 OF THE GOODS AND SERVICES TAX ACT 2017

Members Present

I. ShriMunoj Kumur Choubey
Joint U ommssiener
Office of the Commissioner of Commercial Tax, Indore Division-1

2, Shrivirendra Kumar Jain
Joint Commissioner
(MTice of the Commissioner CGST and Central Excise, Indore

GSTIN Number. IF any/User-id IIAALCRIDINTLA
. | M/S JABALPUR HOTELS PRIVATE
LIMITED
Name and address of the applican | 497, KATANGI ROADKARMET Adubalpur
| Muadhyva Pradeshi482001)

i i, -"l.llmi?i!i'lhillﬂj of input tax credit of tax [H-Ii.l.l '

Faint on which advance ruling sought or deemed to have been paid;
.__Ifrc!-u.-llﬁ;n bl all of applicant i _ CA NeerajAgrawal, Accounts Officer
 Case Number 27/mols

Order dated

kgl 020

Order ;"'-iq_m_l_:lgr_ I |6[202p

FPROCEEDINGS

(Under sub-section (4) of Section 98 of Central Goods and Serviee Tax Aet, 2017
and the Madhya Pradesh Goods & Service Tax Act, 2017)

1. Mis JABALPUR HOTELS PRIVATE LIMITED{hercinafier referred 1w as the
Applicant) was established with an objeet to construct Hotel in Jabalpur ar Mauza
Ghana Khasara No 195714, 19572, 194 Napgpur Road. Jubalpur. The Applicant is
having a G8T registration with GSTIN 23AADCMTIOTNIZL,

www.taxguru.in



Page 2of 10

2. The provisions of the CGST Act and MPUGST Act are dentical. except lor
certalnprovisions, Therelore, unless a specific mention ol the dissimilar provision is
made, arelerence 1o the CGST Agt would also mean a reference to the same provision
under the MPGST Act. Funther, hencelonh, for the purposes of this Advance Rulinga
relerence o such a similar provision under the CGST or MP GST Act would be
mientioned as being under the GST Act
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BRIEF FACTS OF THE CASE -

The company Jabalpur Hotels Private Limited was incorporsted on 135tk
March 2018, With 5000000 Share Holders Holding 4970000 shares of Rs, 1i-
eich.

Ihe company was establigshed with an object 10 construct Hotel in Jubalpur
atMauza Ghana Khasara No 195714, 19572, 194 Nagpur Road. Jabalpur.
Company started construction of Hotel and completed a major part of its work.
The Hotel is in construction stage and the promoters of the hotel have
somedoubt on the issues of Input Tax Credit under GST hence preferred 1o
lfleAdvance Ruling before the Authority

This application sor sdvance ruling for input credit on Lift used in hotel,

4. QUESTION RAISED BEFORE THE AUTHORITY -

lput credit on Parchase of Lilt would be svailable to Hotel as it has been used
in the course or for the furtherance of business.

2, DEPARTMENT VIEW POINT =The concerned office in his view stated that
under seetion 1 T(5Wd) no input 1ax credit is eligible on the lift on the instant case,

6. RECORD OF PERSONAL HEARING -

6.1

6.2

6.3
h.4

[

A Neeraj Agrawal. Accounts (NTicer appeared lor personal hearing on and
they reiteristed the submission already moade in the application and attached
additional submission which goes as follows -

Jabalpur Hotel Private Limited is constructing o Hotel at Mauea Ghana
Khasara Mo 19514, 195/2, 194 Nagpur Road, Jabalpur,

The hotel will be multi storied hotel and will have approx. 100 rooms.

he hotel will be equipped with other facilities such as gym, spa, swimming
pool, restaurant, Banguet Hall, Marrage Lawn and Garden ete.

As there will be some rooms of the hotel which have declared wnll ol more
than®s. 7500 and hence the restourant of the hotel will be chargeable 1o GST
it 18% against 5% and would be eligible for GST eredit of items used in the
course of lor the lunherance of restaurant services,

As the hotel is multi storted, hence 1o provide facility 1o guest we would be
regquiring lifLin the hotel premises

Section 16 Chaprer V of CGRT Act 2017 lay down the conditions specified lor
claiming Input Tax Credit. Lift that will be purchased will full Hills all the
condittons of section 16

Section 17 Lay downs certain conditions for Apportionments of eredit and
hlock crediis,
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6%  Section [7(3) hlogks credit of works contrisgl and goods or services received
byva taxable person for construction of ap immovable property {other than
plantand machinery )

G100 As Lift 15 o machinery and hence in our opinion doés not fall in the restriction
of section 17(5) of CGST Act 2017,

601 The company Jabalpur Hotels Private Limited is constructing  Holel

Commning approx. 100 numbers of Roonis

6,12 Lift is an essential part ing hotel and without which it very difficuli o provide

best services 1o our guest.

6,13 Section 17(3) blocks credit of works contraet and goods or services received

by o taxable person for construchion of an immovable property (other than plant and

michinery )

6,14 As Lift‘escalator is a maching and i1 lalls under HEN 8428 and hence excluded

lorm block credil as specified in section | 7(5).

615 Asa machine and especially, in view of usage and fumetion it can be mierred

that it is an absolutely must for providing Renting ol Immovable Property Services, |

think it conforms o the condition of "in bosiness or lfurthernnee of busingss™ 11 does
not fall under nny exclusion clouse. So in our view, 1TC is allowed.

b6 QUESTION RAISED BEFORE THE AUTHORITY-

Input credil on Purchase of Lift would be avmlable o Hotel a= it has been wsed in the
colirge or for the furthernnce of business
6,17 FURTHER THE ASSESSEE BEGS TO SUBMIT AS UNDER:

1. Objeet for Incorporation of Company

a. As per Memorandum of Association the company Jabalpur Hotels Private imited
was incomporated with the following object. Copy of Relevant part ol
Memorandum ol Association 15 enclosed as per Annexuare N/1).

i To cary on the business of hotel. restagrant, cofes. motel, resort. nest
house, gest house, coffee house, recreation rooms, hurs, conference center,
letsure center. beer house, nighl club, boathouse. toverns, lodping-
housckeeping. inn owners, boathouse. shikara, holiday ~hut business and
game room owners, grounds  and place of amusements, recreation and
entertmment and 10 carry on business as hotel manaper and operators,
refreshment contraciors.

[o carry on the business as professional caterers, bakers, conlectioners.
cooks. restaurunl keepers. refreshment rooms proprictors, miltk and snack
bar proprictors, pastry shop owmwes, calé and tvern propriciors. boarding
& lodging house wﬂ“m e eream merchants, sweetmeatl merchants.

=
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2, Company is constrocting Hotel
Company is constructing @ 100 room hotel in the name of Royal Orbit @ Jabalpir,

The hotel will be a multi storied Hotel with various amenities and facilivies including
Restaurant, swimming pool, spa, Marmiage Lawn ete.
i Meaning of words Plant and Machiners
a. The word plant and machinery is defined in explanation 10 section |7 as “the
expression “plam and muochinery”™ means apparatus, Equipment, and machmery
fixed to carth by foundation or structural suppon that are used for making outward
supply of goods or services or both and includes such foundation and structural
supports but excludes,
b land, building or any other civil struclures;

it telecommunication owers; and
iii. pipelines lnid outside the factory premises

b, As per Oxford References “The equipment required 1o operate o business,
Capital allowances are available for plant and machinery although neither is
defined in the twx legislation. This delines plant and machinery as “whalever
apparatus is used by o businessman for carrying on his business - not his stock in
irnde which he buys of makes for resale: but all goods and chattels, fined or
moveable. live or desd, which he keeps for permanent employment in the
business'. Subseguent cases have been lorgely concerned with the distinction
between plant actively wsed in a business, and so gualifying for capital
allowuanees, and expenditure on jtems that relate 10 the setting up of the business,
which do not so quahifv™.
¢ Definiti der legal dictionaries:
& As per Law Lexicon, "Plamt" means the fixtures, mochinery, wols,
apparatus, applionces ele., necessary 10 carry on any trade or mechanical
business, or any mechanical operation or process.
it As per Law Lexicon, “Machinery™ means something more than o
collection of ordinary 10ols. It means more than a solid structure buill upon the
ground, whose parts either do not move ot all or if they do move. do not mov
the oie with or upon the other in interdependent action with the object o
producing specific and detinite result

4. Eligibility of Credit

i, Company is cligible for inpul tax credit as per provisions contains in sectio
16 of COST Act 2019,
b However certain credits of the company related to construction activity ar

blocked as per section 17(5)d) of CGST Aet 2017 which specilies “goods or service:
or both received by a wxable person for construction of an immovable property (othe
than plant or machinery) on his own aceount including when such goods or service
ar both are used in the course or furtherance of business.

g, Excluding the above referred eredit under section 17(5Nd) company is eligibl
for all other credit of inputs, input services and capital goods used in the course o
furtherance ol business.

d. Lift in a hotel is also used in the course or furtherance of business, as |
approximately impossible 0 run a mult stoned hotel without a Hift in the nru-.-mnl
ST, .‘I

r.-
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e section [T{3Hd) of CGST Act 2007 also hlocks credit of only construction of
immovable property other than plant or machinery, hence it is the clear intent of the
low makers that they do not wish 1o block credits of plant or machinery.

2 The good. "Lift" fulls under HSN B428 1011/8428 1019, ITC is ndmissible.
Not hit by Section | (5 of CGST Act, 2017

. Further the lifl so purchased is being capitalived in the books of the company

and depreciation as per the provisions of income Tax Act. 1961 is charged on the coss
of 1ift less eligible credit of GST. Hence no depreciation is being applied on the GST
portion credit of which is eligible in accordance with the provisions of section 16 of
COGST Act 2017 without controverting the provisions of section 1603 of COST Aa
07,
h. Having established the above. with specilic regard 1o the eligibility of credits.
the Apphicant would like to draw atention w certain judicial pronouncements where it
has been held that CENVAT Credit of services used for construction is admissible
input. Although these judgments have been pronounced under the erstwhile CENVAT
Credit lows. the analogy con be adopted 10 understond the eligibility of the same
under the GST laws.
11 M5, Rattha Holding Co. Pyvt. Lad, Vs Commissioner of Central Services Tax.
Chuennai (2018 (9 TMI 1722) - wherein the Honble Chenndi Tribunal held that
disallowanee of credit of input serviee used for Construction of buildings is
unjustified,
i) Commissioner of Central Excise, Vishakhapatnam-11 vs M/s. SaiSumhmits
Storuges (pd Lud. (2001 (2) M1 400) - wherein the Hon'ble Andhra Pradesh High
Court held that the assessee wsed cement and TMT bar for providing storage
facility without which storage and warchoosing services could not have been
provided and the finding ol the original suthority as well as the appellate authority
are clearly emongeous,
i) Commissioner of Central Excise. Salem vs. Ashok Agencies (2016 {51 TMI
782) = wherein the Hon'ble Chennad Tribunal held that Commussioner { Appeals)
has not commined any eror o grant Cenvit eredit o the respondent on those
input services which are not disintegrated from providing outpul service, 1t fs
strange that how withou bringing out on edifice Revenue shall realize its dues
towards rental service,
L Further, the lollowing judicial pronouncements permit claim of CENVAT
eredit. on goods or services: or both used in fabrication of parts, components,
accessones of the plant and machinery, It has been consistently held that the parts.
COMMpoanents, accessories come into existence before the installation of the machiners
ond credit of wxes pasd on the same cannot be denied even if they become pant of the
mmmovable property after installation of the plant and machinery
1) Commissioner of Centmal Excise & Service Tox vs India Coments Lid
2004310y ELLT. 636 (Mad).
) Commissioner of Central Excise Jaipur vs, Rajasthan Spinning & Weaving
whils Lid. 200235 ELT 481 (S.C)
1) Saraswati Sugar Mill Vs, Commissioner of Central Lxeise Delhi 1D 2011
(270) EL.T, 465(5.C.)
L Further, these installations are recorded in the books of accounts under
separnic heads as per Indion Accounting Standards (ie independent of building or
civil structure) which is sufficient justification that these installations are distinct from
the land and building, Hence. the sume do not form a part of the exclusion portion of
the Explanstion 1o Chapter V and Chapter V1 of the CGST Acl, 2017 and ore
accordingly, not excluded from the definition of 'Plant and Machinery'.

e
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The Applicant submits that, basis the above, although the Installations are fixed
the building/ carth, they gualify as 'Plant’ or "Machinery’ under the CGST Act, 2017
and aceordingly, the taxes paid on procurement of LIFT should not be regarded ad
Blocked credite in lerms of Section 17(5) (d) of the CGST Act, 2007 read witl
Explonation to Chapter ¥ oand Chapter V1 of the CGST Act, 2007

7. DISCUSSHONS AND FINDINGS -

7.1 We have carelully considered the submissions made by the applicant in 1he
application. the pleadings on behalf of the Applicant made during the course of
personal bearing and the Department’s view provided by the jurisdictional ofTicer,

7.2 We find that the extam application secks Ruling specifically on solitary
question. " Whether input credit on purchase of Tift would be available to hotel as 4
has heen wsed in the conrse for furtheranee of busfness© Since the gquestion i
squarely covered under Section 97(2Kd} of the CGST Act 2017, we admit the
application and take up the matter for pronouncing ruling.

73 The applican is a Private Limited Company which has started construction of
a Hotel in Jabalpur, a5 already discussed in the foregaing paras, [t has been mentione
that the proposed hotel would have more than 100 rooms along with other focilitie
like gyvm, spa, swimming pool, banguet. restaurant ete. Thie applicant has mentione
that the hatel is o multi-storeved building and. thus, the provision of Iift is essenti
for runming the business. It hos been mentioned that the room tantl of some of th
rooms is proposed 1o be more than RS 75000 and therefone the restaurant woulid b
paying GST 18% and availing input tax credit on goods and services used in co
or for furtherance of business.

74 he applicant have sought ruling on availability of input tx credit of tax pa
vn Lift purchased and installed by the applicant in the hotel building, particularly wit
reference 1o blocked credit as defined under the provisions of Section 17(5) of th
GST Act. The application, interalia, mentions that the siid Lift is being capitalized 1
the books of the company and depreciation s per the provisions of income Ta
At 1961 is charped on the cost of lift less eligible eredit of GST. Hence n
depreciation is being applied on the GST portion credit of which is eligible 1
secordance with the provisions of section 16 of CGST At 2017 without controverting
the provisions of section 16031 of CGST Act 2007, 1uas therefore pleaded that the li
i question be termied as “Plamt & machinery” and hence out of purview of blocke
credit in termis of Section 17(50d) in as much us ‘Plam & Maochinery” has bee
excluded from the definition of immovable propenty,

-— Rk

T8 Now. we observe that Section 1 7(3)d) reads as under:

p
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SECTION £7¢5) Notwithstancing wvithing comained in Sub-section (1) of
Section 6 and sub-section (1) af Section 18 it ferx credit shadl nor be available
respect af the folfowing, ey

PRl e

ff i

O, e,

fidl Croaonds o services ar bl recedved by a faxahle JRECAR AT X RNTE R TR o Gy

mirnvable prapecty fother than plam and machinery) on his ows acconn inelwling
When such goods or services or bath are aved in the cotirse or furtherance of
Beesiness

7.6 Thus, the intent of the legislature is clear 1o the extent that it intends to restrict
input tax eredit on any goods or services which are used or intended 1o be used in
eonstruction of an immovable property. even when such poods or services or both are
used in the eourse of funtherance of business. We don’t see any ambiguity in the
words of the statute 1o this exient. We feel that the applicant is also on the syme page
with us thot any goods or services used in construction of un immovable property
shull not qualify for availment of mput tax credit in terms of this sub-section 1775),

©T Mo avoid the evemt of Blocking of creédit in terms of Section [ 7i50d), the
applcam have arpoed that the impugned item LifC merits elassifeation s *Plant and
Machinery” and since "Plant and Machinery” is excluded from the term “immosable
praperty”. for the purpose of Section 17(53d), the applicant shall be entitled to input
lax credit of wx paid on such Lifls. It appears that in pursuit of input tox credit on
lifts. the applicamt has wravelled bevond the designated route. Let us put it in
perspective. The applicant essentially secks w avail inpul tax eredit on 1ifts which are
purchased and installed in the building which would be used as o Hotel for providing
laxable: service. Thus, the lifts are sought to be considered os “input’ for hotel
building. That being the case, the input tax eredit §s blocked unambiguously in terms
of Section 17(3)(d). even when *such goods or services or both are used in the course
or furtherance of business’. To be more precise, hotel building being an immovahle
PTOPErLY. Ay INpul or input service going into its construction shall not be svailable
lor avarlment of input tax credit,

Further. a lifi comprises of components or purts (goods) like 1ifi car, motors, Fispes,
rails, ele. and each of them hus s own identity prior 10 instllation and they ane
ussembled/installed 1o crente the working mechanism called Bt The instllution of
these componems/pans with immense skill is rendition of service and withowt
installation in the building, there is no L Lifis are assembled and manufictured 1o
suit the requirement in 4 particular building and are not spmething sold out of shelf’
andd. in fact, the value of poods and the cost of the components used in the
manulacturing and installation of a [N are subject to wxation while the clement of
labour and service involved cannot be treated as goods. Parts of the it are assembled
at the site in nccordance with is design and requirement ol the building which may
include the foor levels and the 1R has to open on different Moors or otherwise

&
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depending upon the requirement. [t has 1o synchronize with the building and cach
door has to open on the level of each Noor

The lift therefore becomes part of the building and is not a separate thing
per se. A lift does not have an identity when removed from the Building
Therefore, the lift cannot be said to be separate from a Building. Also,
has to be borne in mind that a lift is not an item that is purchased an
sold, It is a customized mechanism for transportation, designed to suil
specific building, Upon piece by piece installation, it becomes an integra
part of the building.

78 Now, considering the allcrnate argument adduced by applicant 1 treat such I
as plant and machinery. we find that this scenano would mieril consideration when thy
[if 1% beine mumuliactuned by samcone andd Inpuks. oF inpul seTvices going 1l
manuiaeture of the [ are in guestion. In the instant case. the apphicant has procured
the customized lift and potten 1t installed prece by piece in the building resulting i)
the mechanized transportation system called lift,

The explanation below Section  17(6), relating 1wy the expression “plant on
machinery™ has included foundation and structural support in the term “plant an
machinery™ 1t has also been stated that such foundation and structural support ar
used lor fixing apparatus, equipment and machimery. Therefore, in the definitior
foundution and structures are duly included. Further the definition has excluded lan
bullding und any other civil struciure from  the definition of the “plant an
machinery™. Prima facie, there seems to be contradiction 1 the inclusion of “suc
loundation and structural supports™ and exclusion of =, building or any other civil
structures”™. This apparent contmdiction is however negated by the fact that |
exclusion of the building or eivil structure is for plant and machinery per se, while thy
ineliasion is for foundation and structure is only to the extent than such foundation urlf
structure is used 1o fasten the apparent, equipment or machinery 1o eanth, Thus. if' s

plant and | or machinery is fixed [ fastened to the eirth by o foundation or civ
structure then such foundation or civil structure shall be included in plant an
muchinery.,

]

| Sap—

To set 10 rest the disputes regarding the definition of the Plant, in light of the fact thy
input tex credit of works contract services, goods and sery ices received os inpul [ijr
construction of immovable property on own account has been specifically put undgr
the Blocked Credit list with the rider that it shall not apply to plant and machinery. jt
wits incumbent that there should be clarity regarding classification of buildings sy
civil structures that were hitherto been classified as “Plant”.

Accordingly, in the explanation relating to Planl and Machinery. beneuath sub-sectid
(6) ol Section 17, while providing the meaning of the wrm plant and machinery. it has
heen clearly stated that Buildings and Civil Structures shall not be covered under the

L |
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term Plant, However, while so clarifying. it has been accepted and understood (hat
plant and machinery many a limes reguires sUpport structare and | or foundstion for
istullstion and cannot work otherwise, Thus, civil structures and foundation as
supporting structure for (astening of plant and machinery 1o earth has been included
as part of plant and machinery

In the instant case, the [ift has become part of the building and thus falls under the
exclusion from plant and machinery and accordingly. we do not find any reason 1o
interfere with the clear provisions of stotuie

78 The judicial citations relied upon by the applicant hive been duly perused and
considered by us. However, we find that all these cases pertaln 1o pre-GST ern amd
since Section 17(3) of the CGST Act 2017 has put 10 rest all such issues in
unambiguous terms, the legal citations adduced by applicant do not come 10 his
rescue. On the contrary, we find that the identical issue has been decided by the
leamed Authority for Advance Ruling. Karnataki in the matter of MZs. Tarun Realtors
Put. Lk, Bangaluru vide order did. 30092009, Even though an Advance Ruling does
ot have any precedential valug, there is o ot persunsive value of the ratio decidind
in the matter of this AAR. The leamed AAR. Karnataka has ruled that Lifh, along
with, several other such items, shall not be entitled for input tax credit when used in
construction of immovable property sinee they tuke the character of Building itself,
We thus hold that the applicant in the instant case shall not be entitled 1o avail il
tax credit of tax paid on procuring the Hift o be installed in the hotel building which in
turm s intended 1o be used for providing laxable service, in terms of Section 17(3)d)
of the CGST Aet 2017,

8. Ruling
L In respect of solitary Question, we hold that the inpul tax eredit of 1ax

paid an Lifts procured and installed in hotel building shall not be available 10
the applicant as the same is blocked in terms ol Section LS ol the CGST
Aet 2017, become an integral part of the building.

g2 Ihe ruling is valid subject 1o the provisions under section 103 (2) until and
wnless declared void under Section 104 (1) of the GST Act

(o

(Manoj Kumar Choubey) {(Virendra Kumar Jain)
(Member) {Member)
L Opy In:-!.irﬂ. F‘F}!?Nﬁ“'ﬂ'#“-ﬁﬂfz JTJMEAH&’ ﬁ}l"&kﬂ?ﬂ
I. Applicant 4

1. The Principal Chief Commissioner, CGST & Central Excise, Bhopal Zone,
Bhopal

A The Commissioner(SGST) Indore /f.'[j'tf'

4. The Commissioner, CGST & Central Excise, Indore
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5. The Concerned Officer e
6. The Jurisdictional Officer - State/Central
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